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SEcoxp Division. ‘e

Lieut.-Col. Jorn Avausrus Upny, Pursuer, v. Jonn
Hexry Ubny, Defender. o

Entail—Fetters—Clanse—Statute 11 and 12 Vigt., c. 386, sect.
43—Constraction—Held that an entail wes defective, in respeot
that the irrilant clause did not apply to alienations or to the alierd.
ion of the order of succession. : -

By disposition and deed of entail, dated 25th Janu-
ary 1729, and duly recorded, John Fullertone of Dud-
wick disponed to himself in liferent, and to "Jol?‘n
Fullertone, his eldest son, and. the heirs-male of his
bedy, in fee, whom failing, to his other heirs of taiilie
and provision therein mentioned, heritably and irre-
deemably, all and sundry the lands of Dudwick and
others in the county of Aberdeen, and granted procu-
ratory for resigning in the hands of his superiors, in
favour of, and for new infeftment of the same, in the
terms following, viz. :— : :

“To me in liferent during all the days of my lifetime, I
allwise retaining and carrieing the said Colloneil John Ful-
lertone his name and armes of Fullertone in all time coming,
and no otherwise, and to John Fullertone, my eldest son,
and the heirs-male lawfully procreat, or to be procreat, of. his
body, in fee, he and they allwise assuraeing and carrieing the
said name and armes ; whilks failsieing to .. Fulles
tone, my second lawfull son, and the heirs-male of hia body,
he and they allwize assumeing and carrieing as- aforesaid ;
.whilks failzieing, to the third, fourth, or other son lawfully
procreat, or to be procreat, of my own body, and the heirs-
male of their bodys, they allwise succeeding conform to the
priority of their birth, and the son succeeding, and the heirs-
male of his body, allwise assumeing aud carrieing the nams
and armes of Fullertone, as aforesaid ; whilks failsieing, to
Mr James Udny, advocat in Aberdeen, my brother-german,
aud second son procreat betwixt the said Elizabeth Fuller.
tone and Robert Udney of Auchterellen, her husband, and
the heirs-male of the said James Udney his body, he and
they allwise assumeing and carrieing as aforesaid, and so
furth, failzieing one son of the said Elizabeth and her uiﬂ
husband to their next immediat younger son sncoesaive,
his heirs-male, who shall be holden to assume and carrie‘lzc
said name and armes; whom failzieing, to the second son
lawfully procreat, or to be procreat, betwixt Susanna Fuller-
tone, second lawfull daughter to the said Collonell and
William Fullertone of that ilk, her husband, and the heirs-
male of his body, he and they allwise assumeing and carrie-
ing as aforesaid, and no otherwayes; whilks failxieing Lo the
next lawfull son procreat, or to be procreaty betwixt the said
Susanna Fullertone and her said busband, and the heirs.
male of his body, he and they allwise assumeing and carrie-
ing a8 aforesaid, and swafurth, failsising one son of the said
Susanna and her said husband, to their next immediat
iguuger son successive, and his heirs - male, who shall be

lden to assume and carrie the said name and armes; and
if there shall be no sons procreat betwixt the said Susanna
Kullertone and bLer said husband to succeed to the said
Collonell, his lands and estate, or being, shall failsie to
assume his said sirname and armes, as aforesaid, then to the
second son lawfully procreat, or to be proocreat, botwixt Jean
Fullertone, third lawfull daughter to the said Collonell and

her husband, and the heirs-male.of
his body, he and they allwise assumeing and carrieing as
sforesaid, and no otherways, whilks failzieing, to the next
lawfull son procreat, or to be procreat, betwixt the said Jean
Fullertone and her said husband, and the heirs-male of his
body, he and they allwize assumeing and carrieing as afore~
said, and so furth, failzieing one son of the said Jean and her
said husband, to the next immediat younger son sucoessive.



bis simame and armes, as aforesaid, then to the second
son lawfully procrcat, or to be procreat, betwixt Agnes
Follertone, the Collonell's youngest lawful daughter and

her husband, and the heirs-male of
his body, he and they allwise assumeing and carrieing as
sforesald, and no otherwayes; whilks failzieing, to the next
Jawfull son procreat, ot to be procreat, betwixt the said
Agnes Fullertone and her said husband, and the heirs-male
of his body, he and they allwise assumeing and carrieing as
aforesaid, and so furth, failzieing one son of the said Agmes
and her said husbaud, to their next immediat younger son
sucoessive, and his hieirs-male, who shall be holden to assume
and carrie the said name and armes ; and if there shall be no
sons procreat betwixt the said Agnes Fullertone and her said
husband to succeed to the said Collonell his lands and estate,
or being, shall failsie to assume and carrie the Collonell his
sirname and armes as aforesaid, then to the said Collonell
Johan Fullertone, his nearest and lawfull heirs and assigneyes,
herctably,” &e.

The deed was granted under the following condi-
tions :—

«Jt is horeby provided and declared, that it shall nowise
be leisum or lawfull to me or to my saids heirs of tailzsie or
any of them to alter or infringe this present tailsie, nor to
well, anailsie, dispon, putt away, wadsett nor grant long
{acks above the space of the setter's lifetime -of the saids
lands and cstate hereby tailzsied nor any part or portion
thereof, nor contract debt nor doe any other deed or deeds
whereby the samen may be eom‘rrlnd. adjudged, evicted
from mo or them in any sort, And if it shall hapen me or
my saids heirs of tailsie to fatlsie and doe in the contrair,
then and in that case all and every such debts and deeds to
be done by me or them contrary hereunto shall not only be’
null and of no avail, force, strength nor effect in so far as the
same can affect or burden the forsaids lands or estate hereby
tailsted in pr:,nl:iee of this present tailsie and right of suc-
cession, But the person or persons successive fallsicing
to observe the forsald provisions and doeing contrary there-
unto and the heirs of their bodys shall be secluded in all
time comeing from the salds lands and estate, and the same
shall ipso facto pertain and belong to the next person and
heir of tailsio to succeed for the time in whose favours the
person or persons failsier shall be holden in all time comefn;
to denude themselves and the heirs of their bodies omn
babili modo of the saids lands and estate, or otherways it
shall be leisam and lawfull to the said heir of tailsle so suc-
oeeding by any such contravention to obtain himself served,
retoured and iofeft in the said estate as heir to the person
who was infeft therein immediatly before the contraveener
froe of any debts or burdens contracted by the said contra-
veener: goclareing nevertheless, Likeas it is provided and
declared, that for sick debts and burdens as were owing or
left in legacie by the said Collonell Fullortone at any time in
his lifetime attovr the debts and legacies satisfied aud paid
as aforesaid, it ghall be lawfull to me and my ssid beirs of
tailsie to wadsett, hnggnont or dispon irredeemably ane
proportionall part of the saids lands and estate hereby tail-
sied for relief thereof, notwithstanding of the clauses irritant
above written, the said proportion being allwise correspond-
ent and not exceeding in value the quantity of the said
debt and burden; And with this provision also that it shall
nowise be lawfull to we or them to suffer the said lands or
estate or any part thereof to be evicted or taken away from
us by compriseing or adjudication for the saids debts or
burdens or any other debis whatsomever, nor the legal rever-
slons to be expyred, and if we fallzie the failsier and the
heirs of his y shall ammitt and lose the samen lands and
estate, and it shall be lawfull to the next person and heir of
tailsie then appearand to succeed to interrupt the course of
the saids appriseings and adjudications and to redeem the
same debito tempore for their own use and behoof, in case
the porson or persons against whom the saids appriscings
or adjudications are deduced shall be negligent, but preju.
dice of the former clause, whereby it is provided that all
deeds or debts to be done or contracted by me or the saids
heirs of tallzie whereby the said estate may be evicted, com-
prised or adjudged or the foresaid tailsie altered or infrin
ave declared to be void and null; with and under the which

provisions, restrictions, conditions and declarations thir pre-
sents are made and granted by we allonarly and no otber-
wise, all which are hereby appointed to taioed in
the instrument of resignation, charter and infeftuient to
follow hereupon, and in the services, retourcs, precepts and
sasing of the succeeding heirs of tailzie perpetuslly in all
time comeing in the terms of the Act of Parliament King
James the Beventh, parliament first, cap. twenty-second
anent tailsies ; grovidelng and declareing hereby, that the
contraveener and the heirs of his body shall amitt and tyre
ol right of succession to the saids lands and estate, and the
same shall belong to the noxt immediat heir of tailsie who
would succeed after the contraveneer and the descendsnts of
his body free from all deeds, debts or crimes done, contracted
or committed by him, and it shall be lawfull to the said pext
immediat beir of tailzie to procure the rights of the mids
lands and estate established in his person in manver as is
partioularly above provided in the case of the other contr-
veener above mentioned, acts, jnstruments and documents
upon the said resignation to ask, lift and raise, and geaenlly
to doe all other things necessar and requisit thereanent sick.
lyke and alse froely in all respects as I might doo therein if
1 were personally present.”

The pursuer, to whom the fee had been propelled
by his father in 1842, raised this action in 1856
against the heirs of tailzie in existence, concluding to
have it found that the tailzie was defective in so far u
the irritant and resolutive clauses did not apply to the
prohibition against alterations of the order of succession,
or to the prohibition against alienation; and that, in
consequence and in respect of the Act 11 and 12 Vict,
c. 36, sect. 43, it should be declared that ihe tailtie
was ineffectnal, and that he was entitled to deal with
the estate as held by him in fee-simple.

Besides alleging that the fetters were defoctive, the
pursuer further founded, on the record, upon alleged de-
fects in the investiture and way in which the titles had
been made up in the persons of his predecessors ; but, as
these matters were not taken into account by the Court,
it is unnecessary to refer to them.

In defence it was pleaded, that—(1.) the entail was
a valid and eﬂ'ectualp tailzie, in terms of the Act 1685,
¢. 22, in respect that it contained all clauses required
by that Act. (2.) The entail had not been rendered in-
valid and ineflectual by any defect in the feudal inves-
titure following thereon, and any objection on that
ground was obviated or excluded by the prescriptive
progress of titles prior to the date of this action.

The Lord Ordinary, on 20th December 1856, pro-
nounced the following interlocutor :—

“ Finds that the prohibitory clauso of the entall libellod oa
agafnst selling, alienating, and disponing, is not duly fenced
by a valid and sufficient irritant clause, and that the deed of
entail is thereby rendered invalid and ineffectual as
all the probibitions,—Therefore, fiuds, decerns, and declares,
in terms of the conclusious of the summons: Fiods no ex
penses due; and decerns.

¢ Nots.—This entail is challenged both on the irritant aod
resolutive clauses. The objection to theirritant clause is, thst
the cxpression ‘all and every such debts and deods’ contains
a limitation to the last membersof the prohibitory clsuse, sad
does not cxtend to and annul what is previously probibited.
The objection 1o the resolutive clause is, that under the words
¢foresaid provision,’ in the singular number, it cannot be e1-
tended to the whole of the prohibitions of the entail

“T'he more important objection is upon the irriteut claas,
and its application to the members of the prohibitory clsos.
It &mblblu the maker and his heirs of teilsio—1st, To slter
or infringe the tailsie; 2d, To sell, aunalsie, dispone, pat
away, wadeet, or grant long tacks of the lands and estale
tailsied ; 84, To contract debt; and following it, 46k, ¢ Not
any other deed or deeds whereby the same may be com-



